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VOSH PROGRAM DIRECTIZHS52F ISSUEDO1 September2018

SUBJECT

Purpose

Occupational Injury and lliness Recording and ReportRegjuirements,
' 1904.0 through 1904.46; andmendments

CHANGEX (2018): This change reflects a joint Congressionatesolution of

disapproval signed by the Presidenthat nullifiesh { 1 | Qa4 NB O2 NR{1 SS LI
NHzZ S Sy dAdt SR /T NRFAOLIGAZY 2F 9YLX 28
Maintain an Accurate Record of Each Recordable Injury and I(ses£hange

VIl belowy and restores the prddecember 16, 2016 final rule.

CHANGHX (2017): This change transmits to field personnel a delay which

only impacts Form 300A submission of data to OSHA for calendar year 2016.

This action delays the stanp of that electronic submission of Form 300A data

for which capability was nianade available by federal OSHA in a timely fashion

until August 2017 for use by OSHA itself or for VOStHbecameeffective for

federal OSHA on 15 December 2017. To accommodate all required Virginia
Administrative Process Act requirements for suchAa2ty > +h{ |l Qa LINER L
effective date is 15 February 2018.

CHANGEVIII (2016): This change transnstto field personnel various
FYSYRYSyGa G2 h{l!Qa NBO2NR{SSLAYy3a NB3Ic
make and maintain accurate records of waegfated injuries and illnesses is an

ongoing obligation.

CHANGE VII (2016hhis changeransmits to field pesonnel improved tracking

of workplace injuries and illnesse$o assure completeness and accuracy of
injury and illness data collected by employers and reported to OSHA, OSHA has
issued a final rule to modernize injury and illness data collection to bette
inform workers, employers, the public, and OSHA about workplace hazards.
Analysis of this data will enable OSHA to use its enforcement and compliance
assistance resources more efficiently.

CHANGE VI (20%16Jransmits revised workplace injury and illeeseporting
requirements that duplicate the federal 24 hour period for notification to VOSH
of an inpatient hospitalization, amputation, or loss of an eye.

CHANGE \2015): Transmits revised workplace injury and illnegporting
requirements andntroduces a new industry classification system to determine
whether employers with 11 or more employees must maintain injury and illness
records.
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Scope

References

Cancellation

CHANGE 1Y2004) Deleted the Anusculoskeletal disord@{MSD) entry on the
OSHA 300 Latdue toOSHA deternmation of no justification for a separate MSD
column on the300 Logfor awork-related MSD.

CHANGE 11i(2004) Incorporates the delayed federaimplementation of
'11904.10, 1904.12 and the second sentencéX804.29(b)(7)(vi) until January
1, 2004dueto proposedfinal ruleto resolve the MSD definition.

CHANGEII (2003) Transmits evised hearing loss recording criteria in
'1904.10(a) and 1904.10(b)¢(@).

CHANGE (2001) Transmit the revisedfederal final rule for Occupational
Injury and lliness Recording and Reporting Requiremeantsl the repeal of
Accident Reports, Occupational Injury and lllness Records and the Annual
Survey, 16 VAC ZD-50 through 16 VAC 260-70, respectively, in the VOSH
ARM.

This Program Directive is an interrplideline, not a statutory or regulatory rule,
and is intended to provide instructions to VOSH personnel regarding internal
operation of the Virginia Occupational Safety and Health Program and is solely
for the benefit of the program. This document ig sobject to the Virginia
Register Act or the Administrative Process Act; it does not have general
application and is not being enforced as having the force of law.

This directive applies to all VOSH personnel.

CHANGE X: 82FR 20548 (May 3, 2017)
CHANGE IX: 82 FR 5576({November 242017)
CHANGHII: 81 FR 91792 (December 19, 2016)
CHANGE VII: 81 FR 29623 (May 12, 2018)81 FR31854(May 20,2016)
CHANGE VI Chapter336, 2016 Virginia Acts oAssembly
CHANGEV 79 FR 56129 (Sefi8, 2014) & Chapter 270, 2015
Virginia Acts oAssembly
CHANGE tV 68 FR 38601J(ne 30, 2008 OSHA Memorandum #@i3d, July

18, 2003.

CHANGE lll 67 FR 77165 (Det7, 2002); OSHA Memorandum #03¢ Jan
23, 2003.

CHANGE:ll 67 FR 44037qly 1, 200g OSHA Memorandu®1-03b, July 8,
2002.

CHANGE | 66 FR 5915Jan 19, 200); OSHA Memorandum @3, July 9,
2001;66 FR 520310ct 12, 200); OSHA Memorandum @133,
Nov. 13, 2001.

VOSH Program Directive-132E (De@mber 1, 2Q6)



Action Directors and Managers shall ensure that field personnel understand and
comply with the standard included in this directive.

Effective Dates CHANGE X: September 15, 2018
CHANGEX  February 15, 2018
CHANGMIII: May 15,2017
CHANGE VII: December 1, 2016
CHANGE VI: December 1, 2016
CHANGE V: September 15, 2015
CHANGE tV January 15, 2004
CHANGE tV January 15, 2004
CHANGE lll: January 1, 2004
CHANGE II: March 1, 2003
CHANGE |
1 January 1, 2003' 1904.10 andl904.12
1 January 1, 2002"' 1904.0 through 1904.9,904.11,&1904.13
through 1904.46and
1 December 31, 2001Repeal of 16 VAC -B8-50 through 16 VAC

2560-70
Expiration Date Not Applicable; remains in effect until cancelled or superseded.
C. Raypavenport
Commissioner
Distribution: Commissioner of Labor and Industry Caosultation ServiceBirecta
Assistant Commissioner VOSH Compliance and Cooperative
VOSH Directors and Managers OSHA Region Il and Norfolk Area Offices

Legal Support an@IS Support Staffs



Backgroundand Summary

CHANGE XuJnder the Congressional Review Act, Congress passed and the President signed
Public Law 118 mM> | NBaz2fdziAz2y 2F RA&lI LIINZ2 DI fof2F h{l
EnLJ 2@ SNRA& / 2y i & MattehayidMaihtairt ak Ackuliate Rgtordiof Haetordable
Injury and liness ¢ GKAOK o6+ a AYTF2NXIffe NBFSNNBR (2 I :
affirmed longstanding OSHA policy by putting into regulation recordkgep@guirements

stating that employers had a continuing obligation to maintain accurate injury and illness
records and effectively gave OSHA the ability to issue citations to employers for failing to record
work-related injuries and illnesses during theefiyear retention period, normally OSHA has a

sixmonth statute of limitations to issue violations.

To that end,the most recent amendments generally restdr¢he affected recordkeeping
regulations to the preclarification rule, i.e., prior to the Decerab19, 2016 final rule, effective
nationally on January 18, 2017, and in Virginia on May 15, 2017; and removed any references to
Fy SYLX2eSNRa O2yliAydzaiy3a 206tA3IFLGA2Y G2 YI 1S
recordable injury and illness.
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a) 81904.0. Purpose.
Federal OSHA removed language, appearing in the December 19, 2016 final rule, concerning
'y SYLX 2 @& Sohiyationo/mhReAayicAmaintain an accurate record of each and

every recordable fatality, injury, and illness continuing throughout the entire record
retention period.

b) 81904.4. Recording criteria.
Federal OSHA removed the December 19, 2016 final lahguage, concerning an
SYLX 28SNRa 2y32Ay3 26tA3FLGA2y G2 YI1S FYyR Yl
recordable fatality, injury, and illness continuing throughout the entire record retention
period.

c) 81904.29. Forms
Federal OSHA removedetDecember 19, 2016 final rule language, concerning failure to
NEO2NR 6AGKAY &aS0Sy Riréa y20 SEGAYIdAEAKAY3I |
record of the injury or illness and to maintain accurate records of all recordable injuries and
illnesses throughout the entire record retention period.

d) 1904.32. Annual Summary.
¢tKS KSIRAY3I 2F (KAAa &aSOEBNRYy NSHARA S&#S $ W RNB gy ad R
to the earlier pre5 SOSY0O SN MmdpX Hnamc KSFRAY3IAI aq!yydz
OSHAdeleted language referencing all recordable injuries and illnesses during that year; and
subsection (b)(B)a | 26 SEGSyargsSte R2 L KIFI@S (G2 NBOASSH
year? the following language was removegdd | £ £ NXB O2 NR | onesSes thaf 2 dzNR S a
occurred during the year, and make any additions or corrections necessary to ensure its
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1904.33. Retention and updating.
The readingof this sectionwasOKI y3SR FTNRBY awSiSyidizy IyR Yl
NEO2NR&a¢ 0l O158DSYBESNEMPEA SNMEINBSI RAYy3IS adwSid.

The question in aragraph (b)l), Implementation,was revised F N2 Y Gh G KSNI GKIy
obligation identified in 819082, do | have further recording duties with respect to the

OSHA 300 Logs and 301 Incident Reports during th@f8d NJ NB G Sy G A 21y5 2LIENR 2 R
have to update the OSHA 300 Log during theyfaar storage period?Unlike the most

recent revisions,iie December 19, 2016inal rule amendments required certain additions

and corrections be made to the OSHA Log and Incident Regdariag the fiveyear

retention period. For example:

(1) OSHA Logs had to contain entries for all recordable injuriesilbmasses occurring
during the calendar year to which it relates;

(2) Each and every recordable injury and iliness had to be recorded on an Incident Report;
otherwise, the employer was under a continuing obligation to record the case on the
Log duringthe five-year retention period; necessary additions and corrections to the
OSHA Log must be made to accurately reflect any changes that had occurred in
previously recorded injuries and illnesses; and

(3) Incident Report required for each and every readlé injury and illness, although
making additions or corrections to Incident Reports during the-ye@r retention
period was not required.

However, the new rule did retain the requirement for employers to continuously update
the OSHA 300 Log throughout the five year storage period:

Do | have to update the OSHA 300 Log during theyéae storage periodYes, during

the storage period, youmust update your stored OSHA 300 Logs to include newly
discovered recordable injuries or illnesses and to show any changes that have occurred
in the classification of previously recorded injuries and illnesses. If the description or
outcome of a case chaes, you must remove or line out the original entry and enter the
new information.

Prior to the Volks Il decisiofdiscussed in Change Vibiélow),+ A NHA Y Al Qa LI2f A
identical to that of OSHA that an employer had a continuing obligation to maintain an
accurate record of its injuries and illnesses. In addition, the Board previously adopted
effective September 21, 200816VAC2H0-260.A.2, in theVOSH Administrative
Regulations, which provides:

2. An alleged violation is deemed to have "occurred" on the day it was initially
created by commission or omission on the part of the creating employer, and
every day thereafter that it remains in existensecorrected.
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The changes to the federal regulaticais result of the Congressional actjdrave no
AYLI OG 2y + A NBSUGVAC2BG26MINI Widizh tvas in 2xjStertcd prior to
the December 19, 2016, recordkeeping rule changes.

f) 81904.34. Cange in business ownership
This amendment deletkthe following language that was added in the December 19, 2016
OKIFy3asSa G2 GKS aidlyRIFINRY da¢KS ySg 26ySNI Aa
work-related injuries and illnesses that occurred befaghe new owner took ownership of
GKS SadGlroftAaKYSydodé

g) §1904.35. Employee involvement
In response to the questod 6 HO 52 L KF @S (2 3IABS Yeé SYLX 2e

I 00S&aa G2 GKS h{Il! & e qudiddsed o}ﬁemge)tofp&rg@&ﬁwe(b)(zyﬁ 02 NF
g2dzf R NBY20S (GKS 62NR al OOdzNI 18¢ o6STF2NB dah
aSyiSy0S OdaNNByiGfte NBIFRay G, Sad | 2dzNJ SYLX

representatives, and their authorized employee reetives have the right to access the
OSHA injury and illness records.

Additionally, in paragraph (b)(2)(iii), in response to the questiom:L ¥ 'y SYLJX 28 S
relINBaSYydF GAOS Fala F2NJ FO0OSaa u2 (i edwotd{ | | o n
Il onn [236a0 sta R

GF OOdzNIF 6S¢ LINBOSRAY3IaG h{ S
h) Subpart B¢ Reporting Fatality, Injury and lliness Information to the Government
The heading to Subpart E was changed fromReporting Accurate Fatality, Injury, and
lliness Information to th&overnmené G 2 & {¢ BapddindNHataligy, Injury and lliness
LYF2NXIGA2Y G2 GKS D2@SNYYSyilodé
i) 81904.40. Providing records to government representatives
Ly adzoaSOdidAzy olF0X .l &AA0 NBIdANBYSyYyi(o ¢ KS
g2 NRBEOBANRAE D ¢CKS LIKNIaS>s gKAOK FT2NX¥SNIe& NBI

2N O2LIASa G(KSNB2F:IXxés y2¢ NBIRAY d X @2dz Yda&a

On June 4, 2018, the Safety and Health Codes Board adopted federal @3Ha rule,with an
effective date ofSeptember 152018.

CHANGEX Review of 2016 Recording and Reporting Requirement Changes to Part 1904.41

The revised federal 2016 final rul@pproved by the Board at its 13 September 2016 meeting

made several changes to the existing recording and reporting requirements that reguires
specific timeframe for certain employers to electronically submit the injury and illness
information they are already required to keep under existing OSHA reguation

a) Establishments with 250 or more employees that are required to keep OSHA injury and
illness records must electronically submit information from OSHA Forms¢308g of
Work-Related Injuries and lliness&OD0Ac¢ Summary of WorRelated Injuries antinesses
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and 301¢ Injury and lliness Incident Report

b) Establishments with 20 to 249 employees that are classified in certain industries with
historically high rates of occupational injuries and illnesses must electronically submit
annually information from OSHA Form 300A.

c) Establishments with fewer than02employees at all times during the year do not have to
routinely submit information electronically to OSHA. OSHA requires all employers who
receive notification from OSHA to electronically submit the requested information from
theirinjury andillness®2 NRa (2 h{l1! 2NJ h{l1! Qa RSaAdaySSo

d) OSHA intends to post the data from these submissions on its secure, publicly accessible
website atwww.osha.gov It will also remove any Personally Identifiable Information (PII)
on the website before the data are released to the public.

e) Other significant final rule changes included the addition of an Appendix A to Subpart E of
Part 1904, Designated Industries for §1904.41(a)(2) Annual Electronic Submission of OSHA
Form 300A Summary of WoeRelated Injuries and llinesses by Establishmaffith 20 or
More Employees but Fewer than 250 Employees in Designhated Industries.

f) For ensuing years, the annual submission date is July 1

On NovembeBO,H nMT X GKS {FF¥Sde FyR I SIHftG4K /2RSa .21 N
delaying the effetive date of electronic filing, with an effective date of February 15, 2018.

CHANGE VlIFederal OSHA amended its recordkeeping regulations to clarify that the duty to
make and maintain accurate records of wadlated injuries and illnesses is an ongoing
obligation. The duty to record an injury or illness continues for as long as the emploger

keep records of the recordable injury or illness. The duty does not expire just because the
employer fails to create the necessary records when first required to do so.

To that end, OSHA revised the titles of some existing sections and subpd&#st 1904 and
changed the text of some existing recordkeeping requirements. These amendments clarify the
following:

a) OSHA 300 Log Employers must record every recordable injury or iliness on the Log. This
obligation continues through the fivgear lecord retentiorand-access period if employers
do not create the record within seven days of when the employer learns of the injury or
illness. During that fivgear period, employers must update the OSHA 300 Log by adding
cases not previously recorded @by noting changes to previously recorded cases.

b) OSHA 301 Incident Report Employers must prepare a Form 301 Incident Report for each
recordable illness or injury. This obligation continues throughout the -yidze
retention-and-access period if empj@rs do not prepare the report within seven days of
when the employer learns of the injury or illness. Unlike with the OSHA 300 Log,
employers are not required to update the Incident Report to show changes to the case that
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http://www.osha.gov/

occur after the form is initia}l prepared.

c) Yearend records review; preparation certification; and posting of the Form 300A annual
summary. These ancillary tasks are intended to be performed at particular times during
each year. They are not continuing obligations.

dh{l! KFa | f2y3adGdFryRAYy3I LRaAGA2Yy GKIG Iy SY
continues for the full duration of the recongtention-and-access period, i.e., for five years
after the end of the calendar year in which the injury or illness becmeordable. See
Section 8(c) of the OSH Act (29 U.S.C. 657{d)is means that if an employer still has an
ongoing duty to record that case, the recording obligation does not expire simply because
the employer failed to record the case when it wastfiexjuired to do so.

e) As long as an employer fails to comply with its ongoing duty to record an injury or illness
and, consequently, with its obligation to maintain accurate records, there is an ongoing
violation of OSHA recordkeeping requirements thamtinue to occur every day employees
work at the site. See Section 9(c) of the OSH Act (29 U.S.C. .65H)ployers, therefore,
can be cited for such recordkeeping violations for up to six months after theydiae
retention period expires without runng afoul of the OSH AdiSee also §40-49.4 of the
Code of Virginia and 16VAG@6-260, A., Citation and Penalty)

f) The amendments in this final rule were adopted in response toMblis lidecision of the
United States Court of Appeals for the Distri¢ Columbia Circuit!(Ya [[/ @d { SOC
Labor 675 F.3d 752 (D.C. Cir. 2012)). In that case, a majority held, without discussion of
the Commission precedent to the contrary, that the Occupational Safety and Health Act
does not permit OSHA to impose antinuing recordkeeping obligation on employers. A
concurring opinion, filed in this case, disagreed with this reading of the statute, but found
GKFd GKS GSEG 2F h{l!Qa NBO2NR]1SSLMAYy3I NBIdA |
duties. OSHA dis#SR A GK (KS YIlI22NA(GeQa NBFIRAy3 217
recordkeeping regulations were not clear with respect to the continuing nature of
SYLX 28SNEQ NBO2NR{SSLAYy3a 206fA3ldA2yaod

g) Because of thevolks IRSOA &A 2y~ h{l! RSOA R@idations2indgdf I NRA F &
recordkeeping regulations and to elaborate on its understanding of the statutory basis for
those obligations.

On February 16, 2017, the Safety and Health Codes Board adb@eB SNI f h {1l ! Q& CAY
GKS /tFNAFAOFGARZ2Y 2F 9YLX 28SNR& /2y iAydzZAy3a hotf
of Each Recordable Injury and lliness, with an effective datagfl5, 2017.

CHANGE VII: OSHAregulations at Part 1904 still ragqe employers with 11 or more
employees in most industries to:ekp records of workelated injuries and illnesses at their
establishmentshelp these employers and their employees identify hazaeisl fx problems
and prevent additional injuries andridsses. Employers covered by these rules must prepare
the following forms for each case: OSHA Formsq06g of WorkRelated Injuries and llinesses
300A ¢ Summary of WorRelated Injuries and lllnesseend 301¢ Injury and lliness Incident
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Report Theinjury and illness data entered on these three recordkeeping forms is obtained
only through onsite inspections, which VOSH collects the data from the individual
establishments being inspected, or by inclusion of an establishment in a survey pursuaat to th
previous Part 1904.4BAnnual OSHAjury andllinessurvey ofTen orMore Employers.

A. Federal ReqisterMay 12. 2016 Changdgo Existing Recording and Reporting
Requirements in Part 1904

This amendment m@e several changes to the existing recording and reporting
requirements under Part 1904.1t now requires certain employers to electronically

submit the injury and illness informatiothey are already required to keep under

existing Part 1904 regulations:

1. Establishments with fewer than 20 employeaisall times during the yearo not
have to routinely submit information electronically to OSHA. OSHA requires all
employers who receive notification from OSHA to electronically submit the
requested informationF N2Y (GKSANJ Ay2dz2NE FyR AffySaa
designee.

2. Establishments with 20 to 249 employetsat are classified in certain industries
with historically high rates of occupational injuries and illnesses must electronically
submit annually irdrmation from OSHA Form 300A only.

3. Establishments with 250 or more employedst are currently required to keep
OSHA injury and illness records must electronically submit information from OSHA
Forms 300¢ Log of WorkRelated Injuries and llinesse300A ¢ Summary of
Work-Related Injuries and llinessesd 301¢ Injury and lliness Incident Report

4. OSHA intends to post the data from these submissionsits secure, publicly
accessible website atww.osha.gov Any ersonally Identifiable Information (PII)
will be removedbefore the data argut on the website andeleased to the public.

5. Implementation Schedule+ h {1 gAft YIFIGOK FSRSNIt h{l! C
andwill 02 Y LI & ¢ A ( K -inhof the!ingpEemehiitibndséhedule of the new
reporting requirements over two years and would use the same implementation
dates The key implementation dates are:

A July 1, 2017¢c Employers with 2249 employees in designated, highkk
industries will be responsible for electronically submitting information from
their 2016 OSHA00A Forms. Alsonmployers with 250 employees or more
that are required to routinely submit informatn under the final rule will be
responsible for submitting information from their 2016 OSHA 300A Forms.

A July 1, 2018; Employers with 250 employees or more that are required to
routinely submit information under the final rule will be responsible for
submittinginformation from their 2017 OSHA 30801, and 300A Forms.


http://www.osha.gov/

A March 2, 201% Employers with 250 employees or more that are required to
routinely submit information under the final rule will be responsible for
submitting information fom theirOSHA 300, 301, and 300A Forms. Employers
with 20-249 employees in designated industries will be responsible for
electronically submitting information from their OSHA 300A Forms.

6. Employee Involvement81904.35

This action also amends the recordkeeping regulation to update requirements on
how employers inform employees to report werglated injuries and illnesses to
their employer. Discrimination or retaliation against an employee who reports a
fatality, injury, or illness is a violation &40.1:51.2:1 and840.151.2:2 of theCode

of Virginiaas well as &ction 11(c) of théederal OSHAct

Under section 11(c), federal OSHA has no statutory authorization to act against an
employer unless an employee filescamplaint. However, now under 81904.35
(V)(2)(iv) of the amended regulation, VOSH, like OSHA, will now be able to cite an
employer for taking adverse action against an employee for reporting an injury or
illness, even if the employee did not file a complai Additionally, citations can
result in orders requiring employers to abate violations, which may be a more
efficient tool to correct employer policies and practices in general thereby affecting
multiple workers, rather than action under 84651.2:1 aml 840.151.2:2 of the
Code of Virginiawhich is often employespecific.

The amendments to §1904.35 contain three new provisions to promote complete
and accurate reporting of wortelated injuries and illnesses while also expanding
h { | | Q-fetallatibriipkotections:

a. Paragraphs (a)(2) and (b)(1)(iii) of 81904.35 require employers to inform
employees of their right to report workelated injuries and illnesses free from
retaliation. The revised regulation strengthens paragraph (a) of §1904.35 by
expanding the previous requirement for employers to inform employees how to
report workrelated injuries and illnesses so that the rule now includes a
mandate to inform employees that they have a right to report wozlated
injuries and illnesses free frometaliation by their employer. This obligation
may be met by postingubmitting information from their 2017 OSHA 300, 301,
and 300A Forms.

b. March 2, 2019 Employers with 250 employees or more that are required to
routinely submit information under the final rule will be responsible for
submitting information form OSHA 300, 301, and 300A Forms. Employers with
20-249 employees in designated industries Wil responsible for electronically
submitting information from their OSHA 300A Forms.

c. Paragraph (b)(1)(iv) of 81904.35 incorporates explicit into Part 1904 the existing
prohibition on retaliation against employees for reporting woekated injuries
or illnesses consistent with the existing prohibition contained in section 11(c) of
the OSHA Act Three specific types of adverse employer actions that OSHA
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examined included: disciplinary policies, automatic pastident drug testing,
and employee inceme programs.

7. Other Significant Changdo the Regulation

a. 9 YLX 2@ S S 3190486 BréhibitionAgainstDiscrimination

To ensure that the injury data on OSHA logs are accurate and complete, the
FYSYRYSyG |faz2 LINRY2GSa |y SyLXz2eS8SQa N
without fear of retaliation, and clarifies that an employer must have a
reasonable procedure for reportingvork-related injuries that does not

discourage employees from such reporting. This aspect of the regulatory
change targets employer programs and policies such as mentioned in Change VI

item A.6.c. While nominally promoting safety, these may have tfecebf

discouraging workers from reporting injuries and, in turn, leading to incomplete

or inaccurate records of workplace hazards.

b. Addition of Appedix A to Subpart E of Part 1904

Appendix Awas addedto Subpart E of Part904, Designated Industries for
§1904.41(a)(2) Annual Electronic Submission of OSHA Form 300A Summary of
Work-Related Injuries and llinesses by Establishments With 20 or More
Employees but Fewer than 250 Employees in Designated Industries.

B. Federal Reqgister May 12, 2016 Correction to the May 12, 20Iederal Register
Amendment

On May 20, 2016, th&ederal Registepublished a correction by federal OSHA to the

Final Rule revising its Recording and Reporting Occupational Injuries and llinesses
Regulation. Paragraph (b)(2) of §1904.35, Employee Involvement, was inadvertently
RSaA3ayIlI G§4SR Fa awwSharSinsts Reé pardgraph wiKcE de@I2WitING O G A 2
AYLX SYSyGAy3 GKS o6FaA0 NBljdZANBYSyi 27T Fy
involvement in the recordkeeping system.

On September 132016 (G KS {FF¥SGe IyR I SIFHfGK /2RS&a . 2
Final Rulgo Improve Tracking of Workplace Injuries and llinesses and its Correction,
with an effective date of December 1, 2016.

CHANGE VI: As discussed in Change V ahoeK S . 2 I NiReDtito thisyr&gylation in
2015contained a bill drafting error thahistakeny required an eight @) hour reporting period

not just for fatalities, buffor all other eventsas well, i.e.,n-patient hospitalizations of just one

(1) person amputations, or loss of an eye. Agaginior action by the General Assembly was
necessary teorrect the 2015 error tdhe statuteand allow for subsequent regulatory action by
the Board A second statutory change was successfully sought by the Department and
adopted by the 2016 session of tltgeneral Assembly aShapter336 of the Laws of 203,
effective July 1, 2018 order to allow the Board amend the regulation to comply with federal

h { | Ire@direment to reporteachin-patient hospitalization, amputation, and loss of an eye
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within 24 hous from the time the event is reported to the employerFatalities still must be
reported within 8 hoursk YR o NAYy3Ia (GKS . 2FNRQa tI NI wmdnn
conformity with the federal OSHA Part 1904 requirements

On September 132016, the Safety and Health Codes Board adoptedecting amendments to
the Occupational Injury and lllness Recording and Reporting Requirengegporting
Fatalities, Hospitalizations, Amputations, and Losses of an Eye as a Result ekMiedk
Incidentsto OSHA, 16VACE%-1904.39 with an effective date dbecember 1, 208.

CHANGE :V On September 18, 2014 79 FR 56186 and 79 FR 5618%HA again amended
the Occupational Injury and lliness Recording and Reporting Requirenentelude the
following:

1 NAICS Update and Reporting Revisiohkn-Mandatory Appendix A to Subpart B of Part
1904 Regarding Partially Exempt Industries. Appendix A contains a list of industries that
are partially exempt from requirements to keep records of wmelated inyries and
illnesses due to relatively low occupational injury and illness rates. The updated appendix
is based on more recent injury and illness data and lists industry groups classified by the
North American Industry Classification System (NAIR®)r to this NAICSupdate, the
appendix listed industries classified by Standard Industrial Classification (SIC). The affected
establishments are only partially exempt from keeping these records because, while they
are exempt from routine OSHA injury and illaegscordkeeping requirements, the Bureau of
Labor Statistics (BLS) may require any establishment to respond to its Survey of
Occupational Injuries and llinesses (SOIl), and OSHA may require any establishment to
respond to its annual injury and illness seyv

9 In addition to thepreviously allowed reporting by telephone or in person to the VOSH Office
that is nearest to the site of the incident, or using the centrati@é telephone number of
either federal OSHA or the Virginia State Police, employenshave a third way to report
such incidents by electronic submission using the fatality/injury/illness reporting application
f20FGSR 2y h{l ! @awdsldzgdvA O 2 S6 aAdsS I d

1 Section 1904.3%)(2) of the revisedederal final rule adds a specifiequirement to report
any inpatient hospitalization, amputation, or loss of an eye.

T ¢KS ' YSYRSR FTSRSN}If NB3IdzA | G2NEB G SEpatenf26 LINP
KzéLJ)\ﬂl-t)\il-iszyé Gz 0S dzééfez ALISOATASR d 727
RSTAYBBGASWE K2aLAGET AT I GA 2y é-patiedt sekviceToRaNY | £ |
hospital or clinic for care or treatment. Employers do not have to repoyaiient
hospitalizations that involve only observation and/or diagnostic tesfir@ FR 56156];

I Section 1904.39(b)(11) of the revised federal final rule addspecific definition of
GFYLMziFGA2ye a GKS GNIdzYIrdAO t2aa 2F | fAYO
includes a part, such as a limb or appendage that has been severed, cut off, amputated
(either completely or partially); fingertip amputationgith or without bone loss; medical
amputations resulting from irreparable damage; amputations of body parts that have since
been reattached.
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1 It also clarified that ithe employer does not immediately learn about a reportable event,
i.e., fatality, inpatient hospitalization, amputation, or loss of an eye, the employer must
make the report within the above stated timefram&arting from when the event is
reported to the employer.

The vast majority ohdoptions ofother identicalto federal OSHA standardisr use by the VOSH
Program allow forthe use of Virginia Administrative Process A@PA)Article 2 exemption
which reduces the adoption time from the approximately 18 month duration for the full
regulatory adoption procesto beconing effective 30 days feer publication in the Virginia
Register. However, inthis particular case, the changes enacted by regulation,toechange
injury reporting timeframe requirements, are also statutorily specified in the controlling statute
for the regulation, 840.-61.1 of theCode of Virginia As a result, an amendment to ti@nde

of Virginiawas necessary prior to the adoption by the Board af thart of theregulatory
change The Department sought and achieved such a statutory chan@hapter 270 of the
Laws 0f2015, effective July 1, 2015 However,Chapter 270 contained a bill drafting error that
mistakenly requird an eight @) hour reporting periodnot just for fatalities, butfor all other
reportable eventsas well, i.e.,ri-patient hospitalizations of just on@) person amputations, or
loss of an eye.

hy WdzZ & & wnmpX GKS {FIFSdé FyR ISIfG4K / 2RSa
revised recordkeeping final rule in §81904.2 and 1904.39, with an effectiveaa®eptember
15, 2015

CHANGE tV On June 30, 2003, in a continuing effort to address lingering recordkeeping issues,
federal OSHA published in theederal Registef66 FR 38601) its decision to delete the MSD
requirement in' 1904.12, and related prasions as unnecessaryOn November 5, 2003, the
Safety and Health Codes Board adopted federal OSHAmendment to the revised
recordkeeping final rule in' 1904.12 and 1904.29(b)(7)(vi), with an effective date of January 15,
2004.

CHANGE [lIOn July 1, 2002, federal OSHA issued a final amendmentthat revised the
criteria for recording workelated hearing loss.

9 It also sought public comments on a proposed-gear delay, beginning January 1, 2003 of
' 1904.10(b)(7), regarding the reabng of MSDs on OSKEANjury and illness logs. Written
comments were required to be submitted by August 30, 2002. After consideration of the
views of interested parties, OSHA determined that the effective daté'd04.12 and
1904.29(b)(7)(vi) shouldebdelayed until January 1, 2004.

9 On December 17, 2002 it issued a final rule delaying until January 1, 2004 the effective date
of the MSD and hearing loss column requirements 'i1904.12 and 1904.29(b)(7)(vi),
respectively, and the statement inl904.29b)(7)(vi) that MSDs are not considered privacy
concern cases. (67 FR 77165L70). However, it had not reached a decision on the need
for an MSD column and other issues related' t904.12 on which comments had been
requested.
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On June 13, 2003, the Spfeand Health Codes Board adopted federal OSidélayed effective
dates with an effective date of January 1, 2004.

CHANGE [liOn July 1, 2002, federal OSHA issued a final amiendmentthat revised the
criteria for recording workelated hearing loss.

9 It also sought public comments on a proposed-gear delay, beginning January 1, 2003 of
' 1904.10(b)(7), regarding the recording of MSDs on GSidjary and illness logs.  Written
comments were required to be submitted by August 30, 2002. After consideration of the
views of interested parties, OSHA determined that the effective daté'd®04.12 and
1904.29(b)(7)(vi) should be delayed until January 1, 2004.

1 On December 17, 2002 #sued a final rule delaying until January 1, 2004 the effective date
of the MSD and hearing loss column requirements 11904.12 and 1904.29(b)(7)(vi),
respectively, and the statement inl904.29(b)(7)(vi) that MSDs are not considered privacy
concern case (67 FR 771667170). However, it had not reached a decision on the need
for an MSD column and other issues related' t904.12 on which comments had been
requested.

On June 13, 2003, the Safety and Health Codes Board adopted federas @8ldyeceffective
dates with an effective date of January 1, 2004.

CHANGE :llOn July 1, 2002, federal OSHA published inRbderal Registetwo regulatory
actions relating to Occupational Injury and lliness Recording and Reporting Requirements. The
first notice was a final rule revising the hearing loss recording provisions of the recordkeeping
rule in' 1904.10. A note was added delaying until further notice the applicability of paragraph
(b)(7) which requires employers to check the hearing loss column on the Log for hearing loss
cases meeting the revised recording criteria. (67 FR 44@848) In a send and separate
action published in the same issue of tRederal RegistetOSHA sought public comments on a
proposed oneyear delay, from January 1, 2003 until January 1, 2004,1604.10(b)(7),
establishing new recording criteria for occupational hegriloss that captured Standard
Threshold Shifts (STS) cases when the emptsyaeerall hearing level exceeded 25dB from
audiometric zero. (67 FR 44034048)

At its meeting on December 2, 2002, the Safety and Health Codes Board adopted federal OSHA
revised final rule covering the hearing loss recording provisiorisl®®4.10(a) and (b)(4(Y),
effective on March 1, 2003, and the delay of the effective date #804.10(b)(7) until further
notice.

CHANGE I: On January 18, 2001, federal OSHA pubtisthe final rule on recording and
reporting requirements Aecordkeeping@® with an effective date of January 1, 2002 (66 FR
5916). OSHA revised this final ruladdressed 30 year oldtomplicated recordkeeping
requirements with cumbersome forms and limited technological assistance.

1 On January 20, 2001, theew Bush Administration ordered a blanket 8@y freeze on
federal regulations, including recordkeeping, that were adopted antdliphed before
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January 20, 2001 by tharior Clinton Administration, but had not yet taken effectThe
purposewasto provide additional time to further review thefficacy and necessity of the
regulations involved. Following thereview, OSHA determinethat all but a few of the
provisions of the final recordkeeping rule should take effect as scheduled on January 1,
2002.

1 On July 3, 2001, OSHA published a notice explaining that it was reconsidering the
requirement in' 1904.10 to record all cases invalgian occupational hearing loss averaging
10 decibels (dB) or more. OSHA found that there were reasons to question the
appropriateness of 10 dB as the recording criterion, aedquested publiccomment on
other approaches and criteria. OSHA also stated thwas reconsidering th€1904.12
requirementsdefining Anusculoskeletal disord@MSD) andhat employers check the MSD
column on OSHAogs for case involving an MSD. OSHA determined that it would be
premature to implement a new definition of MSD ilhit was considering the issue in
connection with a comprehensive ergonomics plan.

1 On October 12, 2001 fer considering theaequested public commentOSHA published a
final rule,66 FR 520352034,delaying the effective date df' 1904.10(a)1904.12(a)and
1904.12b) until January 1, 2003. Federal OSHA added a new paragraph (§0#.10,
which established a 28B recording criterion for hearing loss cases for calendar year 2002.
Additionally, OSHA modified the regulatory note to paradrém(7)(vi) of 1904.29 to delay
the language referring to privacy case consideration for MSD cases.

At its meeting on October 18, 2001, the Safety and Health Codes Board adopted federa OSHA
revised rule on recording and reporting occupational injsirand illnesses,’ 1904.0 through
1904.9, 1904.11, and 1904.13 through 1904.46, with an effective date of January 1, 2002. The
Board also delayed the effective dates, until January 1, 2003, for the following provisions:
''1904.10 (a) and (b), specifyingteria for cases involving occupational hearing loss; 1904.12,
defining Anusculoskeletal disordéMSD), and requiring employers to check the MSD column
on the OSHA Log if an employee experiences a vedaked MSD; as well as the second
sentence of 1904.29(b)(7)(vi) covering forms, and stating that MSDs are not considered privacy
concern cases.

With this revision, federal OSHA updated its recording and reporting rule, including the forms
employers use to record the occupational injuries and illnessebhe list of exempted
industries was updated. The regulations checklists and flowcharts will be used to provide easier
interpretations of recordkeeping requirements.

Additionally, the Board repealed the following: 16VA®P50, Accidents Reports;
16VAC2560-60, Occupational Injury and lliness Records; and 16\A8G2B, Annual Survey.
¢KS FTR2LIGA2Y 2F FSRSNIE h{l!Qa wSO2NRAYy3 | yR
+h{l NB3IdzZ I GA2yad G2 06S ARSYUAOIOSHAl2Z | yR al a
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Attachments

CHANGE X: 82 FR 2054@May 3, 2017) or refer to:
https://www.osha.gov/sites/default/files/lawseqgs/federalreqister/201705-03. pdf

CHANGE tX 82 FR 55761 (November 24, 2017) or refer to:
https://www.osha.gov/sites/default/files/lawseqgs/federalreqister/20171 1-24.pdf

CHANGE VIl 81 FR 91792 (December 19, 2016) or refer to:
https://www.osha.gov/FedReg_osha pdf/FED20161219B.pdf

CHANGE VIl 81 FR 31854 (May 20, 2016) or refer to:
https://www.osha.gov/FedReg_osha pdf/FED20160512.pdf

CHANGE VI Chapter336, 2016 Virginia Acts of Assembly.
79 FR 56129 (September 18, 2014):
https://www.osha.gov/FedReg_osha_pdf/FED20140918.pdf

CHANGE V: Please refer td9 FR 56129 (September 18, 2014):
http://www.osha.gov/FedReg_osha pdf/FED20140918.pdf

CHANGE IV None Please refer to 68 FR 38601 (June 30, 2003):
http://www.osha.gov/FedReqg_osha pdf/FED20030630.pdf

CHANGE lll: None Please refer t®7 FR 77165 (December 17, 2002):
http://www.osha.gov/FedReqg_osha pdf/FED20021217.pdf

CHANGE:Il None. Please referto 67 FR 44037 (July 1, 2002):
http://www.osha.gov/FedReqg_osha pdf/FED20020701.pdf

CHANGE | None. Pleaseeferto 66 FR 5915 (January 19, 2001):
http://www.osha.gov/FedReg_osha pdf/FED20010119.pdf
andto 66 FR 52031 (October 12, 2001):
http://www.osha.gov/FedReqg_osha pdf/FED20011012.pdf
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CHANGE X
I £ FNRFAOFGAZ2Y 2F 9YLX 28SNRA /2y GAydzZAy3
an Accurate Record of Each Recordable Injury and lliness; Final Rule
As Adopted by the

Safety and Health Codes Board

Date: June 14, 2018

VIRGINIA OCCUPATIONAL SAFETY AND HEALTH PROGRAM
VIRGINIA DEPARTMENT OF LABOR AND INDUSTRY

Effective Date: September 15, 2018

16VAC285-1904.0, Purpose, §1904.0

16VAC285-1904.4 Recording Criterig1904.4

16VAC285-1904.29, Forms, §1904.29

16VAC285-1904.32, Annual Summary, §1904.32

16VAC285-1904.33, Retention and Updating, §1904.33

16VAC285-1904.34, Change in Business Ownership, §1904.34
16VAC285-1904.35, Employee Involvement, 81904.35

16VAC2585-1904.40, Providing Records to Government Representa®€4.40



When the regulations, as set forth in tHéinal Rule for the ClarificatioB ¥ 9 YLX 2@ SNRa /[ 2y
Obligation To Make and Maintain an Accurate Record of Each Recordable Injulipessglare applied

to the Commissioner of the Department of Labor and Industry and/or to Virginia employers, the
following federal terms shall be considered to read as below:

Federal Terms VOSH Equivalent

29 CFR VOSH Standard

Assistant Sectary Commissioner of Labor and Industry
Agency Department

May 3, 2017 September 15, 2018
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PART 1904—RECORDING AND
REPORTING OCCUPATIONAL
INJURIES AND ILLNESSES

® 2. Revise § 1904.0 to read as follows:

§1904.0 Purpose.

The purpose of this rule {part 1004) is
lo require employers to record and
report work-related fatalities, injuries,
and illnesses.

Note to § 1904.0: Recording or reporting a
work-related injury, illness, or fatality does

not mean that the employer or employee was

at fault, that an OSHA rule has been violated,

or that the employee is eligible for workers'
compensation or other benefits,

Subpart C—Recordkeeping Forms and
Recording Criteria

® 3. Revise the heading of subpart Cto
read as set forth above.

4. In § 1904 .4, remove the note to
§1904.4(a) and revise paragraph (a)
introductory text to read as follows:

§1904.4 Recording criteria.

(a) Basic requirement. Each employer
required by this part to keep records of
fatalities, injuries, and illnesses must
record each fatality, injury and illness
that:

- . - - .

B 5. Revise § 1904.20(b)(3) to read as
follows:

§1904.20 Forms.

(b] .- ..

(3) How quickly must each injury or
illness be recorded? You must enter
each recordable injury or illness on the
OSHA 300 Log and 301 Incident Report
within seven (7) calendar days of
receiving information that a recordable
injury or illness has occurred.

® 6. Revise the heading and paragraphs
(a) and (b)(1) of § 1904.32 to read as
follows:

§1904.32 Annual summary.

(a) Basic requirement. At the end of
each calendar year, you must:

(1) Review the OSHA 300 Log to
verify that the entries are complete and
accurate, and correct any deficiencies
identified;

(2) Create an annual summary of
injuries and illnesses recorded on the
OSHA 300 Log:

(3) Certify the summary; and

g} Post the annual summary

(1) How extensively do I have to
review the OSHA 300 Log entries af the
end of the year? You must review the
entries as extensively as necessary lo
make sure that they are complete and
correcl.

® 7. Revise the heading and paragraph
(b) of § 1904.33 to read as follows:

§1904.33 Retention and updating.
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(b) Implementation—{1) Do I have fo
update the OSHA 300 Log during the

five-year storage period? Yes, during the
storas period, you must update your
stored OSHA 300 Logs to include newly
discovered recordable injuries or
illnesses and to show any changes that
have occurred in the classification of
previously recorded injuries and
illnesses. If the description or outcome
of a case changes, you must remove or
line out the original entry and enter the
new information.

(2) Do I have to update the annual
summary? No, you are not uired to
update the annual summary, but you
may do so if you wish.

(3) Do I have to update the OSHA 301
Incident Reports? No, you are not
required to update the OSHA 301
Incident Reports, but you may do so if
you wish.
® 8. Revise § 1904.34 to read as follows:
§1904.34 Change in business ownership.

1f your business changes ownership,
you are responsible for recording and
reporting work-related injuries and
illnesses only for that period of the year
during which you owned the
establishment. You must transfer the
part 1904 records to the new owner. The
new owner must save all records of the
establishment kept by the prior owner,
as required by § 1904.33 of this part. but
need not update or correct the records
of the prior owner.

m 9. Revise paragraphs (b)(2)
introductory text and (b)(2)(iii) of
§1004.35 to read as follows:
§1904.35 Employee involvement.

(b - . .

(2) Do I have fo give my employees
and their represen tatives access to the
OSHA injury and illness records? Yes,
your employees, former employees.
their personal representatives, and their
authorized employee representatives
have the right to access the OSHA injury
and illness records, with some
limitations, as discussed below.

(m] If an employee or representative
sks for access to the OSHA 300 Log.

when do I have to provide it? When an
employee, former employee, personal
representative, or authorized employee
representative asks for copies of your
current or stored OSHA 300 Log(s) for
an establishment the employee or
former employee has worked in, you
must give the requester a copy of the
relevant OSHA 300 Log(s) by the end of
the next business day.

Subpart E—Reporting Fatality, Injury
and lliness Information to the
Government

m 10. Revise the heading of subpart E to
read as set forth above.

® 11. Revise the heading and paragraph
{a) of § 1904.40 to read as follows:

§1904.40 Providing records to
nt rep tives.

(a) Basic requirement. When an
authorized government representative
asks for the records you keep under part
1904, vou must provide copies of the
records within four (4) business hours.
. . . . .

Signed at Washington, DC, on April 25,
2017.
Dnmlhy Dougherty,
Deputy Assistant Secretary of Labor for
Occupational Safety and Health.
[FR Dec. 2017-08754 Filod 5-2-17; 8:45 am]
BILLING CODE 4510-25-F



CHANGE IX

Delay to Improve Tracking of Workplace Injuries and llinesses, § 1904.41;
Final Rule
As Adopted by the
Safety and Health Cod@&ward

Date: 30 November 2017

VIRGINIA OCCUPATIONAL SAFETY AND HEALTH PROGRAM
VIRGINIA DEPARTMENT OF LABOR AND INDUSTRY

Effective Datel5 February 2018

16VAC8E1904.41 Electronic Submission of Injury and lliness Recam©SHA, §1904.41



When the regulations, as set forth in tielay of Compliance Date in tkénal Rule to Improve Tracking
of Workplace Injuries and llinesses, 81904 &% applied to the Commissioner of the Department of
Labor and Industry and/or to Mjinia employers, the following federal terms shall be considered to read
as below:

Federal Terms VOSH Equivalent

29 CFR VOSH Standard

Assistant Secretary Commissioner of Labor and Industry
Agency Department

15 December 2017 15February 2018
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DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1904

[Docket No. OSHA-2013-0023]

RIN 1218-AD16

Improve Tracking of Workplace

Injuries and llinesses: Delay of
Compliance Date

AGENCY: Occupational Safety and Health
Administration, Department of Labor.

ACTION: Final rule; delay of compliance
date.

SUMMARY: This action delays until
December 15, 2017, the initial
submission deadline for calendar year
2016 data on Form 300A under the rule
entitled Improve Tracking of Workplace
Injuries and Illnesses. The original
electronic submission deadline was July
1, 2017. This delay will allow affected
entities sufficient time to familiarize
themselves with the electronic reporting
system, which was not made available
until August 1, 2017.

DATES: This regulation is effective on
November 24, 2017. The submission
deadline for completed 2016 Form 300A
data is delayed to December 15, 2017.
FOR FURTHER INFORMATION CONTACT:

For press inquiries: Frank Meilinger,
Director, Office of Communications,
Room N-3647, OSHA, U.S. Department
of Labor, 200 Constitution Avenue NW.,
Washington, DC 20210; telephone (202)
693-1999; email meilinger.francis2@
dol.gov.

For general and technical
information: Miriam Schoenbaum,
OSHA, Office of Statistical Analysis,
Room N-3507, U.S. Department of
Labor, 200 Constitution Avenue NW.,
Washington, DC 20210; telephone (202)
693-1841; email: schoenbaum.miriam@
dol.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On May 12, 2016, the Occupational
Safety and Health Administration
(OSHA) published a final rule (81 FR
29624) with an effective date of January
1, 2017, for the final rule’s electronic
reporting requirements. Under these
requirements, certain employers were
required to electronically submit 2016
Form 300A data to OSHA by July 1,
2017,

On June 28, 2017, the Department
proposed to delay the initial deadline
for electronic submission of 2016 Form
300A data from July 1, 2017, to
December 1, 2017, to provide the new
administration the opportunity to
review the new electronic reporting
requirements prior to their
implementation and allow affected
entities sufficient time to familiarize
themselves with the electronic reporting
system, which was not made available
until August 1, 2017 (82 FR 29261).

On August 14, 2017, the Occupational
Safety and Health Administration
(OSHA) received an alert from the
United States Computer Emergency
Readiness Team (US-CERT) in the
Department of Homeland Security that
indicated a potential compromise of
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user information for OSHA’s Injury
Tracking Application (ITA). The ITA
was taken off-line as a precaution. A
complete scan was conducted by the
National Information Technology Center
(NITC). The NITC confirmed that there
was no breach of the data in the ITA and
that no information in the ITA was
compromised. Public access to the ITA
was restored on August 25, 2017.

In establishing the effective date of
this action, the Agency invokes the good
cause exception in 5 U.S.C. 553(d)(3),
which allows the action to be
immediately effective for “good cause”
rather than subject to the requirement in
the Administrative Procedure Act (5
U.S.C. 553(d)) that a minimum of 30
days is required before a rule may
become effective. The nature of this
action, which is to delay the submission
deadline for completed 2016 Form 300A
data that could not have been complied
with as of the submission date in the
original rule, makes it unnecessary and
impractical to delay the effectiveness of
this action by 30 days.

In this preamble, OSHA references
comments in Docket No. OSHA-2013~
0023, the docket for this rulemaking.
References to documents in this
rulemaking are given as “Ex.” followed
by the document number. The docket is
available at http://www.regulations.gov,
the Federal eRulemaking Portal.

II. Summary and Explanation of the
Final Rule

A. Comments Received on the Proposed
Delay of Compliance Date

The June 28, 2017, Notice of Proposed
Rulemaking (NPRM) proposed to delay
the initial submission deadline for 2016
Form 300A data to December 1, 2017. In
the NPRM, OSHA also announced its
intent to issue a separate proposal to
reconsider, revise, or remove other
provisions of the prior final rule and to
seek comment on those provisions in
that separate proposal. This final rule
only addresses comments specific to the
delay of the July 1, 2017, compliance
date. In the NPRM, OSHA described its
intent to provide employers a four-
month window to submit their Form
300A data between the launch of the
ITA on August 1 and the proposed due
date of December 1. In order to remain
consistent with the intent to provide a
four-month window, OSHA has added
two weeks to the proposed compliance
date of December 1, 2017, to
compensate for the time employers were
unable to access the ITA in August.
With the launch of the electronic
reporting system on August 1, and the
revised deadline of December 15,
employers will still have four months

(August, September, October,
November, and part of December) to
submit their data.

OSHA received 72 substantive
comments on its proposal to delay the
submission deadline for completed 2016
Form 300A data to December 1, 2017.

Many commenters supported the
proposed delay. Several commenters
commented that a delay was necessary
because employers were not able to
meet the July 1, 2017, deadline because
OSHA'’s electronic data collection
system was not expected to be
operational until August 1, 2017 (Ex.
1842, 1858, 1860, 1864, 1868, 1874,
1876, 1885, 1888, 1889, 1890, 1891,
1894, 1902, 1908). For example, the
National Federation of Independent
Business (NFIB) commented that *“NFIB
strongly supports a delay until at least
December 1, 2017. Small and
independent businesses should not be
required to comply with a rule when
compliance is impossible” (Ex. 1842).
OSHA agrees with these comments. The
data collection system was not made
available to the public until August 1,
2017. Because the data collection
system was not available until after the
initial July 1, 2017 deadline, it was
impossible for employers to comply
with that provision of the regulation.

Other commenters mentioned that a
delay would give OSHA more time to
assure that the data collection Web site
functions smoothly when it does go live.
The North American Die Casting
Association (NADCA) commented that a
delay would give OSHA more time to
deal with potential glitches in the Web
site (Ex. 1894). Joseph Xavier
commented that a delay would also give
OSHA more time to make sure that the
Web site is easy to use (Ex. 1887). In
response, OSHA notes that the Agency
originally planned to launch the
electronic reporting system at the end of
February, which would have given
employers four months (March, April,
May, June) to submit their data before
the original deadline of July 1. The new
reporting deadline of December 15,
2017, maintains the four-month window
(August, September, October,
November, and part of December) for
employers to submit the required data.

Several commenters supported the
proposed delay on the grounds that it
would be helpful to employers for
various reasons. Many commenters
stated that a delay would give
employers more time to familiarize
themselves with the electronic reporting
system (Ex. 1858, 1876, 1885, 1888,
1889, 1890, 1891, 1892, 1894, 1899,
1902, 1906). For example, the Edison
Electric Institute commented that
“[e]lectronic submission of OSHA 300A

forms will require time for EEI members
to become familiar with the electronic
reporting system, determine whether
any IT system or other changes will be
necessary to submit OSHA 300A forms
electronically, and train employees in
how to use the system (Ex. 1899). As
above, OSHA notes that employers will
have the same amount of time between
system launch date and deadline (i.e.,
four months) as they would originally
have had under the May 2016 final rule.
Other commenters mentioned that a
delay would give more time for
establishments to be educated about the
new requirements (Ex. 1877, 1891).
OSHA agrees that delaying the deadline
from July 1, 2017, to December 15, 2017,
gives more time for establishments to be
educated about the requirements of the
final rule published in May 2016.

Many commenters also supported the
proposed delay as a means to allow
OSHA more time to reevaluate the May
2016 final rule (Ex. 1856, 1860, 1872,
1874, 1877, 1885, 1888, 1889, 1890,
1891, 1893, 1894, 1902, 1904, 1906,
1907, 1912). For example, the Precision
Machined Products Association (PMPA)
commented that a delay until December
1, 2017, would “‘allow the
Administration an opportunity to
review the new electronic reporting
requirements prior to implementation”
(Ex. 1902). Other commenters supported
the proposed delay as a first step, but
they more strongly supported an even
longer delay. Several commenters
commented that the proposed five-
month delay did not provide OSHA
enough time to reconsider the final rule
as mentioned in the NPRM (Ex. 1842,
1886, 1898, 1904, 1911, 1912, 1913). For
example, Associated Builders and
Contractors, Inc. (ABC) commented that
“ABC is concerned that the delay will
not be sufficient to allow OSHA to
complete its reconsideration of the
numerous challenged aspects of the
rule” (Ex. 1912). This final rule delays
the compliance date to submit
employers’ 2016 Form 300A data
because it was infeasible for employers
to comply with the July 1, 2017
deadline. As stated in the proposal,
OSHA intends to issue a separate
proposal to reconsider, revise, or
remove other provisions of the prior
final rule and to seek comment on those
provisions in that separate proposal.
The separate rulemaking will afford
OSHA the time necessary to give full
reconsideration to substantive issues
concerning the May 6, 2016, final rule.

Many commenters also indicated that
the proposed five-month delay would be
more burdensome for establishments
than a longer delay. Some commenters
commented that a five-month delay
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would create confusion among the
regulated community, given that the
rule could change after the proposed
December 1, 2017, submission deadline
or potentially be subject to even more
delays in implementation (Ex. 1877,
1904, 1912, 1913). Several commenters
also stated that a five-month delay could
cause establishments to waste resources
in an effort to comply with a regulation
that could change later (Ex. 1905, 1911,
1912, 1913). For example, the U.S.
Chamber of Commerce (USCC)
commented that “[m]erely delaying the
submission of these reports suggests
OSHA will activate the requirement on
December 1. Employers will begin
preparing to submit their forms months
ahead of that date. If OSHA then
concludes, through the comprehensive
rulemaking, to rescind this requirement,
then employers will have spent their
resources for no purpose” (Ex. 1911).
The USCC and the Coalition for
Workplace Safety (CWS) further
commented that the four-month period
between when the data collection Web
site goes live and the proposed
submission deadline is not long enough
to make sure that the digital
recordkeeping systems currently in use
would be compatible with OSHA’s Web
site (Ex. 1911, 1913). The American
Coating Association (ACA) raised an
additional concern about enterprises
with many establishments, commenting
that “corporate headquarters submitting
reports on behalf of establishments
within its ownership would face
difficulty in collecting and
electronically submitting forms by the
proposed December 1, 2017 deadline”
(Ex. 1905).

In response, OSHA agrees with the
comment that a longer compliance delay
could help to prevent further delays in
implementation. OSHA has determined
that the additional two-week delay to
December 15, 2017 will help the Agency
avoid further delays by ensuring that its
electronic reporting system functions
properly. OSHA disagrees that a more
substantial delay is needed. OSHA notes
that the collection of 2016 Form 300A
is currently underway. As indicated in
the May 6, 2016, final rule, OSHA will
use the data collected to more efficiently
focus its outreach and enforcement
resources towards establishments that
are experiencing high rates of
occupational injuries and illnesses.
OSHA intends to issue a separate
proposal to reconsider, revise, or
remove other provisions of the prior
final rule and to seek comment on those
provisions in that separate proposal.
This final rule only delays the
compliance date to submit employers’

2016 Form 300A data. In addition,
employers were already required to
complete, certify, and post the 2016
OSHA Form 300A by February 1, 2017,
so OSHA does not expect employers to
face difficulty collecting and
electronically submitting the data from
the 2016 OSHA Form 300A by
December 15, 2017.

There were also many commenters
who opposed the proposed delay of the
initial submission deadline to December
1, 2017. Several commenters
commented that a delay would result in
a longer time before various groups
(employers, employees, researchers,
labor unions, etc.) could use the 2016
Form 300A injury and illness data to
prevent future injuries and illnesses in
the workplace (Ex. 1846, 1866, 1871,
1873, 1875, 1878, 1879, 1896, 1900,
1901, 1903, 1909, 1910). For example,
Change to Win commented that the
current final rule should be
implemented as rapidly as possible to
“aggressively reduce the nation’s
unacceptable burden of workplace
injury, illness, disability and death” (Ex.
1871). In a related concern, the
American College of Occupational and
Environmental Medicine commented
that the rule should be enacted without
delay because the injury and illness data
could be used to help develop better
health care policies and medical
treatments for injured workers (Ex.
1880).

Other commenters commented that a
delay would result in a longer time
before employers would have incentives
to create safer workplaces through the
benchmarking of injury and illness rates
(Ex. 1866, 1873, 1875, 1878, 1884,
1901). For example, Public Citizen
commented that it did not support the
proposed delay because the data
collected under the final rule would
motivate employers “to compare their
safety records against other firms in
their industry and set goals for
improvement” (Ex. 1866).

Many commenters also opposed the
proposed delay because it would result
in a longer time before OSHA could use
establishment-level injury and illness
data to identify and target workplace
hazards (Ex. 1866, 1871, 1873, 1875,
1878, 1879, 1884, 1896, 1900, 1901,
1903, 1909, 1910). For example,
National Nurses United indicated that
they were against the delay because
“OSHA Form 300A data is vital in the
effective targeting of OSHA enforcement
and compliance assistance resources.
OSHA uses this information to develop
injury and illness prevention plans and
to efficiently direct OSHA'’s scarce
resources to worksites that pose the
most serious hazards for workers” (Ex.

1900). The Service Employees
International Union expressed a related
concern in its opposition to the delay,
commenting that “workers and
employers will not be able to enjoy the
benefits of the regulation during the five
month delay . . . [including]
[ilmprovement in the quality of the
information submitted to OSHA” (Ex.
1884). The Council of State and
Territorial Epidemiologists and the
International Brotherhood of Teamsters
provided a similar comment (Ex. 1903,
1909).

In addition to the above concerns
related to occupational health and
safety, other commenters indicated that
the delay was not necessary for
employers. Several commenters
commented that there was no need for
a delay given that the final rule did not
impose any new recordkeeping
requirements on employers (Ex. 1866,
1869, 1873, 1878, 1879, 1900, 1901,
1910). Some commenters also stated
that a delay was not necessary because
employers have already known about
the requirements of the final rule for an
ample amount of time (Ex. 1869, 1879,
1896, 1903).

Other commenters opposed the delay
by noting that OSHA has provided no
rationale or justification for the delay
(Ex. 1873, 1878, 1900, 1901, 1903,
1909). For example, the Utility Workers
Union of America commented that “[iln
its proposal, OSHA provides no
justification for the proposed delay from
July to December of this year” (Ex.
1901). Other commenters also opposed
the delay on the ground that the part of
the final rule subject to delay is already
in effect and must therefore be enforced
(Ex. 1879, 1900). The National
Employment Law Project further
commented that such a “non-
enforcement policy would be, in effect,
an Administrative Stay of this part of
the rule, in violation of the
Administrative Procedure Act” (Ex.
1879). National Nurses United provided
a similar comment (Ex. 1900).

In response to all of these comments,
OSHA notes that compliance with the
regulation was impossible, and OSHA
must delay the initial submission
deadline because the Agency did not
make the electronic reporting system
available before the July 1, 2017,
submission deadline in the May 2016
final rule. OSHA agrees with
commenters that the delay in the
compliance date will cause an initial
delay in the Agency’s ability to use the
data for inspection and outreach
purposes, but only on a temporary basis
during this initial collection year. The
Agency will be able to use the submitted
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data for inspection and outreach
purposes after December 15, 2017.

B. The Final Rule

OSHA concludes the appropriate
course of action is to delay the
compliance date to December 15, 2017.
OSHA agrees with those commenters
supporting a delay of the initial
submission deadline because OSHA did
not make the electronic reporting
system available before the July 1, 2017,
submission deadline in the May 2016
final rule. OSHA also agrees with
commenters that employers will need
sufficient time to learn and understand
the reporting requirements and
electronic reporting system, especially
during the initial year of the data
collection. OSHA believes the four-
month period between the launch of the
data collection system on August 1, and
a compliance date of December 15, will
provide employers sufficient time to
provide the required data to OSHA. As
noted above, OSHA has delayed by two
weeks the proposed compliance date of
December 1, 2017, to compensate for the
time employers were unable to access
the ITA in August. OSHA also has
determined that this two-week delay
will allow the Agency to avoid future
delays by ensuring that the electronic
reporting system functions Eroperly.

OSHA does not agree wit
commenters who called for a
substantially longer delay. OSHA
reiterates that it intends to issue a
separate proposal to reconsider, revise,
or remove other provisions of the prior
final rule and to seek comment on those
provisions in that separate proposal;
this final rule only delays the
compliance date to submit employers’
2016 Form 300A data. The separate
rulemaking will afford OSHA the time
necessary to give full reconsideration to
substantive issues concerning the May
6, 2016, final rule.

OSHA also notes, as above, that
employers will have the same four
months’ worth of time with the delayed
date as they would have had with the
original date. In addition, OSHA notes
that the original final rule was
published in May 2016 and that file
specifications for electronic submission
have been available on the OSHA Web
site since February 2017.

Finally, OSHA notes that employers
were already required to complete,
certify, and post the 2016 OSHA Form
300A by February 1, 2017, so OSHA
does not expect employers to have
difficulty collecting and electronically
submitting the data from the 2016
OSHA Form 300A by December 15,
2017. On August 1, the first day the
system launched, employers created 668

accounts, registered 1,000
establishments, and completed the
submission of calendar year 2016 data
from 919 OSHA Form 300As. OSHA
believes that the four months from the
launch date of August 1, 2017, to the
new delayed deadline of December 15,
2017, provide ample time for employers
to submit their 2016 data and for the
agency to conduct additional outreach
to employers to inform them of their
obligations.

OSHA'’s August 1, 2017, launch of the
electronic reporting system moots the
comments calling for an immediate
implementation of the reporting
requirements because data collection
began on that launch date. OSHA agrees
with commenters that the delay in the
compliance date will cause an initial
delay in the Agency’s ability to use the
data for inspection and outreach
purposes, but only on a temporary basis
during the initial collection year. The
Agency will be able to use the submitted
data after December 15, 2017.

II1. Final Economic Analysis

Executive Orders 12866 and 13563
require that OSHA estimate the benefits,
costs, and net benefits of proposed and
final regulations. Executive Orders
12866 and 13563, the Regulatory
Flexibility Act, and the Unfunded
Mandates Reform Act also require
OSHA to estimate the costs, assess the
benefits, and analyze the impacts of
certain rules that the Agency
promulgates. Executive Orders 12866
and 13563 direct agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility.

In the Preliminary Economic
Analysis, OSHA proposed to delay the
deadline for electronic submission of
Form 300A data under the regulation
from July 1, 2017, to December 1, 2017.

To calculate the private-sector cost for
provisions in the current regulation
impacted by the proposed delay of the
first year’s submission date from July 1,
2017 to December 1, 2017, OSHA
subtracted costs not applicable to the
proposed delay from the original
private-sector cost of the final rule. The
subtracted costs include the costs of
familiarization and checking by
unregulated establishments (both of
which would have taken place after the

rule was published in May 2016), the
costs of the non-discrimination
provision (which became enforceable in
2016), and the costs of submission of
case data (the OSHA Log data) (which
is not required until 2018). This yields
a cost of $4,845,365 per year. This cost
represents the cost of electronically
submitting the required 2016
information from the OSHA Form 300A
in 2017. The affected employers have
already gathered and recorded this
information, as required by various
provisions of part 1904.

This delay only affects costs for 2017,
because the delay does not modify the
deadlines for electronic submission in
subsequent years. Thus, the only cost
savings associated with this change are
for delaying the deadline for the
electronic submission of previously-
recorded data by five-and-one-half
months, from July 1, 2017 to December
15, 2017.

The cost savings of the five and one
half month delay are estimated based on
the interest that can now be earned on
the funds involved while the report for
the first year is delayed.? At a 3-percent
discount rate, this results in a one-time
cost savings of $65,201, or $7,644 per
year annualized over 10 years. At a 7-
percent discount rate, this results in a
one-time cost savings of $147,950, or
$21,065 per year annualized over 10
years. OSHA requested comments on
these cost savings calculations but did
not receive any public comments.

The Agency notes that it did not
include an overhead labor cost in the
Final Economic Analysis (FEA) for this
rule, and all costs of this final rule are
labor costs. OSHA did not receive any
comments on the use of overhead costs
in the Preliminary Economic Analysis
for this delay. It is important to note that
there is not one broadly accepted
overhead rate and that the use of
overhead to estimate the marginal costs
of labor raises a number of issues that
should be addressed before applying
overhead costs to analyze the costs of
any specific regulation. There are
several approaches to look at the cost
elements that fit the definition of
overhead, and there are a range of
overhead estimates currently used
within the federal government—for
example, the Environmental Protection
Agency has used 17 percent,? and

1The entire derivation is as follows: OSHA begins
with a current private sector cost of the original rule
of $4,845,365 times the discount rate value of the
delay of (1+da—((5.5)/12). OSHA then subtracts
this value (which is $4,837,917 at 3 percent) from
the full value of $4,845,365. This results in a
difference of $7,644 in annualized costs.

2Cody Rice, U.S. Environmental Protection
Agency, “Wage Rates for Economic Analyses of the
Toxics Release Inventory Program,” June 10, 2002,
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government contractors have been
reported to use an average of 77
percent.*4 Some overhead costs, such as
advertising and marketing, may be more
closely correlated with output than with
labor. Other overhead costs vary with
the number of new employees. For
example, rent or payroll processing
costs may change little with the
addition of 1 employee in a 500-
employee firm, but may change
substantially with the addition of 100
employees. If an employer is able to
rearrange current employees’ duties to
implement a rule, then the marginal
share of overhead costs such as rent,
insurance, and major office equipment
(e.g., computers, printers, copiers)
would be very difficult to measure with
accuracy (e.g., computer use costs
associated with two hours for rule
familiarization by an existing
employee).

If OSHA had included an overhead
rate when estimating the marginal cost
of labor, without further analyzing an
appropriate quantitative adjustment,
and adopted for these purposes an
overhead rate of 17 percent on base
wages, as was done in a sensitivity
analysis in the FEA in support of
OSHA’s 2016 final rule on Occupational
Exposure to Respirable Crystalline
Silica, the base wages would increase
annualized cost savings by
approximately $1,299 per year using a
3-percent discount rate and by $3,581 a
year using a 7-percent discount rate.

As noted below, OSHA has stated that
the data submission requirements of the
original final rule would lead employers
to increase workplace safety and health;
although the costs of the safety- and
health-improving actions have not been
quantified, the savings associated with a
delay of such costs would be analogous
to those calculated for quantified costs.

Table 1 summarizes the annualized
and one-time cost savings.

TABLE 1—ANNUALIZED AND ONE-TIME
COST SAVINGS S

: One time
Cost savings method Arslgsié;hzsed cost
9 savings
3-Percent Discount Rate ... $7,644 | $65,201
7-Percent Discount Rate ... 21,065 147,950

OSHA did not quantify the benefits of
the May 2016 final rule. In the economic
analysis of the final rule, OSHA stated
that the rule would improve OSHA’s

3Grant Thornton LLP, 2015 Government
Contractor Survey. (https://www.grant
thornton.com/~/media/content-page-files/public-
sector/pdfs/surveys/2015/Gov-Contractor-
Survey.ashx).

ability to identify, target, and remove
safety and health hazards, thereby
preventing workplace injuries, illnesses,
and deaths. In addition, OSHA stated
that the data submission requirements
of the final rule would improve the
quality of the information submitted
and lead employers to increase
workplace safety and health. OSHA also
projected benefits associated with
making the data publicly available.
OSHA posits that this relatively brief
delay in initial submissions will not
have a meaningful effect on these
benefits; however, because of the lack of
quantification, there is some uncertainty
as to what the impact will be. Other
aspects of the final rule that OSHA
determined would produce benefits,
such as the non-discrimination
provision and the collection of case
characteristic data (OSHA Forms 300,
301) from establishments with 250 or
more employees, would not be altered
by this proposed action.

As categorized in Section II, above,
OSHA received some comments stating
there would be a loss of benefits because
of the delay. The benefits from the rule
will still accrue, but with a delay of, at
most, 5 months. In any case, OSHA
must delay the initial submission
deadline, because OSHA did not make
the electronic reporting system available
before the July 1, 2017 submission
deadline in the May 2016 final rule.
Establishments are still required to
report their 2016 injury summaries in
2017, and this information will be
available to OSHA, just with a short
delay.

OSHA concludes that this delay of
five months is both economically and
technologically feasible. The delay
meets both criteria of feasibility because
the original rule was economically and
technologically feasible without a five-
month delay.

OSHA has considered whether this
final rule will have a significant
economic impact on small firms. As a
result of these considerations, in
accordance with section 605 of the
Regulatory Flexibility Act, OSHA
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.
Thus, OSHA did not prepare an initial
regulatory flexibility analysis or conduct
a SBREFA Panel.

4 For further examples of overhead cost estimates,
please see the Employee Benefits Security
Administration’s guidance at hitps://www.dol.gov/
sites/default/files/ebsa/laws-and-regulations/rules-
and-regulations/technical-appendices/labor-cost-

IV. Executive Order 13771: Reducing
Regulation and Controlling Regulatory
Costs

Consistent with E.O. 13771 (82 FR
9339, February 3, 2017), OSHA has
estimated the annualized cost savings
over 10 years for this final rule to range
from $7,644 to $21,065, depending on
the discount rate. Therefore, this final
rule is considered an E.O. 13771
deregulatory action. Details on the
estimated cost savings of this rule can
be found in the rule’s economic
analysis.

V. Paperwork Reduction Act

This final rule does not change the
information collections already
approved by OMB under control
number 1218-0176.

List of Subjects in 29 CFR Part 1904

Health statistics, Occupational safety
and health, Reporting and
recordkeeping requirements.

Signed at Washington, DC, on November
20, 2017.

Loren Sweatt,

Deputy Assistant Secretary of Labor for
Occupational Safety and Health.

Amendments to Standard

For the reasons stated in
SUPPLEMENTARY INFORMATION above,
OSHA amends part 1904 of chapter XVII
of title 29 as follows:

PART 1904—RECORDING AND
REPORTING OCCUPATIONAL
INJURIES AND ILLNESSES

& 1. The authority citation for part 1904
continues to read as follows:

Authority: 29 U.S.C. 657, 658, 660, 666,
669, 673, Secretary of Labor’s Order No. 1—-
2012 (77 FR 3912, Jan. 25, 2012).

Subpart E—Reporting Fatality, Injury
and lliness Information to the
Government

| 2. Revise § 1904.41(c)(1) to read as
follows:

§1904.41 Electronic submission of injury
and illness records to OSHA.

* * * * *

(c) Reporting dates. (1) In 2017 and
2018, establishments required to submit
under paragraph (a)(1) or (2) of this
section must submit the required
information according to the table in
this paragraph (c)(1):

inputs-used-in-ebsa-opr-ria-and-pra-burden-
calculations-august-2016.pdf.

5 All cost savings are in 2014 dollars. Costs are
annualized over ten years.
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Establishments submitting under paragraph
Submission year | (a)(1) of this section must submit the required
information from this form/these forms:

Establishments submitting under paragraph
(a)(2) of this section must submit the required
information from this form:

Submission deadline

2O17 300A December 15, 2017.
2018 .. 300A, 300, 301 . July 1, 2018.
* * * * *

[FR Doc. 2017-25392 Filed 11-22-17; 8:45 am]
BILLING CODE 4510-26-P
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PART 1904—RECORDING AND
REPORTING OCCUPATIONAL
INJURIES AND ILLNESSES

m 2. Revise § 1904.0 to read as follows:

§1904.0 Purpose.

The purpose of this rule (part 1904) is
to require employers to make and
maintain accurate records of and report
work-related fatalities. injuries. an
illnesses, and to make such records
available to the Government and to
employees and their representatives so
that they can be used to secure safe and
healthful working conditions. For
purposes of this part, accurate records
are records of each and every recordable
injury and illness that are made and
maintained in accordance with the
requirements of this part.

Note to § 1904.0: Recording or reporting a
work-related injury, illness. or fatality does
not mean that the employer or emplovee was
at fault, that an OSHA rule has been violated,
or that the employee is eligible for workers’
compensation or other benefits.

Subpart C—Making and Maintaining
Accurate Records, Recordkeeping
Forms, and Recording Criteria

m 3. Revise the heading of subpart C to
read as set forth above.

m 4.In §1904.4, revise paragraph (a)
introductory text and add a note to

£ 1904 . 4(a) to read as follows:

§1904.4 Recording criteria.

(a) Basic requirement. Each employer
required by this part to keep records of
fatalities, injuries, and illnesses must, in
accordance with the requirements of
this part. make and maintain an
accurate record of each and every
fatality, injury, and illness that:

Note to § 1904.4(a): This obligation to make
and maintain an accurate record of each and
every recordable fatality, injury. and illness
continues throughout the entire record
retention period described in § 1904.33.

- - - - -

m 5. Revise § 1904 _29(b)(3) to read as
follows:
§1904.29 Forms.

- - -

(3) How quickly must each injury or
illness be recorded? You must enter
each and every recordable injury or
illness on the OSHA 300 Log and on &
301 Incident Report within seven (7)
calendar days of receiving information
that the recordable injury or illness
occurred. A failure to record within
seven days does not extinguish your
continuing obligation to make a record
of the injury or illness and to maintain
accurate records of all recordable
injuries and illnesses in accordance
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with the requirements of this part. This
obligation continues throughout the
entire record retention period described
in § 1904.33. See §§ 1904.4(a);
1904.32(a)(1); 1904.33(b)(1); and
1904.40(a).

* * * * *

m 6. Revise the heading and paragraphs
(a) and (b)(1) of § 1904.32 to read as
follows:

§1904.32 Year-end review and annual
summary.

(a) Basic requirement. At the end of
each calendar year, you must:

(1) Review that year’s OSHA 300 Log
to verify that it contains accurate entries
for all recordable injuries and illnesses
that occurred during the vear, and make
any additions or corrections necessary
to ensure its accuracy:

(2) Verify that each injury and illness
recorded on the 300 Log, including any
injuries and illnesses added to the Log
following your year-end review
pursuant to paragraph (a)(1) of this
section, is accurately recorded on a
corresponding 301 Incident Report
form:

(3) After you have verified the
accuracy of the Log, create an annual
summary of injuries and illnesses
recorded on the Log;

(4) Certify the summary; and

(5) Post the summary.

(b)* * *

(1) How extensively do I have to
review the OSHA 300 Log at the end of
the year? You must review the Log and
its entries as extensively as necessary to
verify that all recordable injuries and
illnesses that occurred during the year
are entered and that the Log and its

entries are accurate.
* * * * *

m 7. Revise the heading and paragraph
(b) of § 1904.33 to read as follows:

§1904.33 Retention and maintenance of
accurate records.

* * * * *

(b) Implementation—(1) Other than
the obligation identified in § 1904.32, do
I have further recording duties with
respect to the OSHA 300 Logs and 301
Incident Reports during the five-year
retention period? You must make the
following additions and corrections to
the OSHA Log and Incident Reports
during the five-year retention period:

(i) The OSHA Logs must contain
entries for all recordable injuries and
illnesses that occurred during the
calendar year to which each Log relates.
In addition, each and every recordable
injury and illness must be recorded on
an Incident Report. This means that if
a recordable case occurred and you

failed to record it on the Log for the year
in which the injury or illness occurred,
and/or on an Incident Report, you are
under a continuing obligation to record
the case on the Log and/or Incident
Report during the five-year retention
period for that Log and/or Incident
Report;

(ii) You must also make any additions
and corrections to the OSHA Log that
are necessary to accurately reflect any
changes that have occurred with respect
to previously recorded injuries and
illnesses. Thus, if the classification,
description, or outcome of a previously
recorded case changes, you must
remove or line out the original entry and
enter the new information; and

(iii) You must have an Incident Report
for each and every recordable injury and
illness: however, you are not required to
make additions or corrections to
Incident Reports during the five-year
retention period.

(2) Do I have to make additions or
corrections to the annual summary
during the five-year retention period?
You are not required to make additions
or corrections to the annual summaries
during the five-year retention period.

m 8. Revise § 1904.34 to read as follows:

§1904.34 Change in business ownership.

If your business changes ownership,
you are responsible for recording and
reporting work-related injuries and
illnesses only for that period of the year
during which you owned the
establishment. You must transfer the
Part 1904 records to the new owner. The
new owner must save all records of the
establishment kept by the prior owner,
as required by § 1904.33, but need not
update or correct the records of the prior
owner. The new owner is not
responsible for recording and reporting
work-related injuries and illnesses that
occurred before the new owner took
ownership of the establishment.

m 9. Revise paragraphs (b)(2)
introductory text and (b)(2)(iii) of
§1904.35 to read as follows:

§1904.35 Employee involvement.
* * * * *

b)* * *

(2) Do I have to give my employees
and their representatives access to the
OSHA injury and illness records? Yes,
your employees, former employees,
their personal representatives, and their
authorized employee representatives
have the right to access accurate OSHA
injury and illness records, with some
limitations, as discussed below.

* * * * *

(iii) If an employee or representative

asks for access to the OSHA 300 Log,

when do I have to provide it? When an
employee, former employee, personal
representative, or authorized employee
representative asks for copies of your
current or stored OSHA 300 Log(s) for
an establishment the employee or
former employee has worked in, you
must give the requester a copy of the
relevant and accurate OSHA 300 Log(s)

by the end of the next business day.
* * * * *

Subpart E—Reporting Accurate
Fatality, Injury, and lliness Information
to the Government

m 10. Revise the heading of subpart E to
read as set forth above.

m 11. Revise the heading and paragraph
(a) of § 1904.40 to read as follows:

§1904.40 Providing accurate records to
government representatives.

(a) Basic requirement. When an
authorized government representative
requests the records you keep under
part 1904, you must provide accurate
records, or copies thereof, within four
(4) business hours of the request.

* * * * *
[FR Doc. 2016-30410 Filed 12-16-16; 8:45 am)]
BILLING CODE 4510-26-P
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Final Rule

For the reasons stated in the
preamble, OSHA amends parts 1904 and
1902 of chapter XVII of title 29 as
follows:

PART 1904—[AMENDED]

B 2. Revise § 1904.35 to read as follows:

§1904.35 Employee involvement.

(a) Basic requirement. Your
employees and their representatives
must be involved in the recordkeeping
system in several ways.

(1) You must inform each employee of
how he or she is to report a work-related
injury or illness to you.

(2) You must provide employees with
the information described in paragraph
(b)(1)(iii) of this section.

(3) You must provide access to your
injury and illness records for your
employees and their representatives as
described in paragraph (b)(2) of this
section.

(b) Implementation—(1) What must I
do to make sure that employees report
work-related injuries and illnesses to
me? (i) You must establish a reasonable
procedure for employees to report work-
related injuries and illnesses promptly
and accurately. A procedure is not
reasonable if it would deter or
discourage a reasonable employee from
accurately reporting a workplace injury
or illness;

(ii) You must inform each employee
of your procedure for reporting work-
related injuries and illnesses;

(iii) You must inform each employee
that:

(A) Employees have the right to report
work-related injuries and illnesses; and






